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In New York, witness compensation is regulated by Disciplinary Rule (“DR”) DR 7-109(C) of the New York Code of Professional Responsibility, which provides:

 A lawyer shall not pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of his or her testimony or the outcome of the case. But a lawyer may advance, guarantee, or acquiesce in the payment of:

1. Expenses reasonably incurred by a witness in attending or testifying.

2. Reasonable compensation to a witness for the loss of time in attending, testifying, preparing to testify or otherwise assisting counsel.

3. A reasonable fee for the professional services of an expert witness.
This outline provides some historical background to the restriction and addresses three important limitations on the restriction: compensation of witnesses for lost time, reimbursement of legal fees,  and compensation of individuals for information as distinct from testimony.

I. 
A Short History
DR 7-109(C) was adopted by the Appellate Divisions in 1970 based on the counterpart provision of the ABA Model Code of Professional Responsibility (1969) (“Model Code”).  New York is one of the few states to retain this rule.  Following the ABA’s adoption of the Model Rules of Professional Conduct (“ABA Model Rules”) in 1983, most states replaced DR 7-109(C) with a provision based on Model Rule 3.4(b), which forbids a lawyer from “offer[ing] an inducement to a witness that is prohibited by law.”  According to the accompanying Comment, “[t]he common law rule in most states is that it is improper to pay an occurrence witness any fee for testifying . . ..”  ABA Model Rules, Rule 3.4, Comment [3] (emphasis added).  State and federal witness bribery statutes also forbid paying fact witnesses for testifying. 

DR 7-109(C) is based on common-law judicial decisions that long predate the New York Code and the ABA Model Code.  Early decisions recognized that it is unlawful to compensate a witness for his or her testimony because of the danger that the payment might influence the witness’s testimony (or appear to the trier of fact to have done so) and because witnesses have a duty to testify even without compensation.  Thus, long before the adoption of the Codes, lawyers were subject to professional discipline for agreeing to pay witnesses in connection with their testimony, see, e.g., In re Robinson, 151 A.D. 589, 136 N.Y.S. 548 (1st Dep’t 1912), and such agreements were deemed unenforceable as against public policy.  See, e.g., Clifford v. Hughes, 139 A.D. 730, 124 N.Y.S. 478 (2d Dep’t 1910).  
II. 
Compensation for Lost Time
An exception is recognized for providing fact witnesses reimbursement of expenses and compensation for lost time in testifying.  This is explicitly codified in the DR 7-109(C)(1)&(2), which provides that “a lawyer may . . . acquiesce in the payment of. . . “[e]xpenses reasonably incurred by a witness in attending or testifying” and “[r]easonable compensation to a witness for the loss of time in attending, testifying, preparing to testify or otherwise assisting counsel.”  The rule treats expert witnesses differently, allowing them to received “a reasonable fee for the[ir] professional services.”  Rule 3.4(b) of the ABA Model Rule of Professional Conduct is less specific.  It provides that a lawyer shall not “offer an inducement to a witness that is prohibited by law.”  Comment [3] to the ABA model provision states that “it is not improper to pay a witness’s expenses,” but that “[t]he common law rule in most jurisdictions is that it is improper to pay an occurrence witness any fee for testifying.”  Opinions interpreting ABA Model Rule 3.4(b) and identically worded provisions in jurisdictions that have adopted the rule recognize that it was not meant to negate the concept in DR 7-109 that although witnesses may not be paid a fee, they may be given reasonable compensation for lost time both in testifying and in preparing to testify.  See, e.g., ABA Formal Op. 96-402 (1996) (noting that there is “no reason to draw a distinction between (1) compensating a witness for time spent in actually attending a deposition or trial and (b) compensating the witness for time spent in pretrial interviews with the lawyer in preparation for testifying, as long as the lawyer makes clear to the witness that the payment is not being made for the substance (or efficacy) of the witness’s testimony or as an inducement to ‘tell the truth’”). 

Questions may arise, however, regarding how to calculate a witness’s  “reasonable compensation . . . for the loss of time” in testifying and preparing to testify.  Authorities have recognized that the compensation must always meet some objective standard of reasonableness.  The standard will not always be clear when dealing with witnesses who are unemployed or retired.  In such cases, “the lawyer must determine the reasonable value of the witness’s time based on all relevant circumstances.” ABA Formal Op. 96-402 (1996).  Relevant benchmarks for unemployed and retired witnesses include their former salary. 

Opinions similarly recognize that the calculation may be less straightforward when dealing with a witness who is self-employed.  At least when the self-employed individual loses time from that employment, however, there appears to be recognition that the fee may be based upon the witness’ hourly rate.  ABA Formal Op. 96-402 (1996); N.Y. State Bar Ass’n, Comm. on Professional Ethics, Op. 668 (1994); N.Y. State Bar Ass’n, Comm. on Professional Ethics, Op. 714 (1999).  But lawyers have been cautioned “that a fee that is unreasonably high will tend to appear as an illegal and unethical inducement to color testimony,” and “that payment of a fee may appear unreasonable if the fee is so high that the witness is ‘better off’ than she would have been if she spent the time otherwise earning an income rather than testifying or preparing to testify.” Arizona Op. No. 97-07 (1997).  

The opinions leave less room for judgment where the witness is a salaried employee who loses income in order to testify or prepare.  In that case, there appears to be a consensus of opinion that the measure of reasonable compensation is lost income.  See ABA Formal Op. 96-402 (1996) (“What is a reasonable amount is relatively easy to determine in situations where the witness can demonstrate to the lawyer that he has sustained a direct loss of income because of his time away from work – as, for example, loss of hourly wages . . ..”); N.Y. State Bar Ass’n, Comm. on Professional Ethics, Op. 547 (1982) (“Clearly, a witness who earns a salary for his livelihood may be paid an amount equivalent to his lost wages.”); N.Y. State Bar Ass’n, Comm. on Professional Ethics, Op. 714 (1999) (“Since reasonable compensation equates to loss of time, a witness who works for a living may be paid an amount equivalent to his or her lost wages”). 

III.
Reimbursement of Legal Fees
As noted, the rule permits reimbursing or advancing the witness’s expenses “in attending or testifying” – meaning, most obviously, that actual, necessary travel and lodging expenses may be covered.  In 2000, the ethics committee of the New York County Lawyer’s Association concluded that the witness’s counsel fees may also constitute “expenses reasonably incurred by the witness in attending or testifying.”  N.Y. County Lawyers’ Ass’n, Op. 729 (2000).  Thus, a lawyer may arrange for the client in the litigation to reimburse the witness’s legal fees.  The caveats include that the fees must be limited to legal services connected with the witness’s role in testifying or preparing to testify in the particular litigation, and that the witness’s lawyer must maintain professional independence.  The opinion concluded that even if the witness did not request payment of legal fees, the party’s lawyer may make the offer (with the client’s consent). 

IV. 
Compensation for Information
Prior to the adoption of disciplinary rules, courts recognized that the common-law restriction on witness compensation applies only to compensation for the purpose of securing or influencing a person’s testimony as a witness, and does not forbid a lawyer from compensating an individual for gathering and/or providing information – assistance which, unlike testimony, individuals have no duty to provide and which cannot be obtained by subpoena.  Thus, it was “hornbook” law that:

It is not illegal to hire someone, whether expert or not, to make investigations, to collect evidence, and to testify to the facts found, or to discover witnesses who can testify on some issue and the content of the testimony that they will give.  It is lawful to offer a reward for information that leads to the arrest and conviction of a criminal, in spite of the fact that payment is conditional on conviction . . ..

6A Arthur Linton Corbin, Corbin on Contracts 380-81 (1962).

The traditional distinction between payments for information and payments for testimony have also been embodied in both criminal and civil legislation and in accepted law enforcement practice.  For example, federal banking law provides that individuals with knowledge of banking crimes – including those who are potential witnesses – may receive substantial compensation for reporting information that leads the government to success in criminal or civil litigation.  See Bruce A. Green, After the Fall: The Criminal Law Enforcement Response to the S&L Crisis, 59 Fordham L. Rev. S155, S180-82 (1991) (discussing provisions of FIRREA); see also United States v. Medina, 41 F. Supp. 2d 38, 53-55(D. Mass. 1999) (recognizing distinction in criminal law between paying money for information and paying money for testimony, and finding that cash payments of over $100,000 and other benefits to witness were received for her investigative work and not for her testimony).
 
Early opinions interpreting state disciplinary provisions based on Model Code 7-109(C) preserved the traditional distinction between payments for information and payments for testimony.  A 1982 decision of the Maryland bar’s committee on ethics recognized this distinction in deciding that the lawyer for a judgment debtor “may pay in behalf of his client an ‘informant,’ who has offered to give to the lawyer certain information concerning the concealing of assets by the judgment debtor.”  The committee opined: 

[T]he attorney can ethically enter into a contract with the “informant” to pay him consideration for information which he is willing to provide.  However, it is the view of the Committee that it would be unethical for the attorney to agree in behalf of his client to pay for testimony to be given by the “informant.”

Md. State Bar Ass’n, Committee on Ethics, Ethics Dkt. 83-38 (Dec. 14, 1982) (citing DR 7-109(C)).  To like effect, an Alabama state bar opinion concluded, “Since there is no ethical impropriety in an attorney employing and paying a sum of money to an investigator to search for, locate and interview witnesses, we can perceive no ethical impropriety in the payment of a sum of money to an investigator for the production of documents and witnesses that he has already discovered.”  Ala. State Bar, Ethics Op. RO-83-77.

 
In 1994,  the New York state bar’s ethics committee agreed that a lawyer may compensate an individual for assistance in the fact-finding process of a litigation, notwithstanding that the individual is a potential testifying witness, as long as the “arrangement does not serve as a pretext for avoidance of the proscriptions of DR 7-109(C).” N.Y. State Bar Ass’n, Comm. on Professional Ethics, Op. 668 (1994) (“Opinion 668”).  The question before the committee was whether a lawyer representing a client in a potential lawsuit could compensate “an individual, who, in exchange for services, seeks $150/hour for . . . finding and explaining documents, tape recordings, and photographs purporting to prove the client’s case.”  Citing the Alabama and Maryland bar opinions, the committee concluded that “the attorney may pay an individual whatever amount the client consents to for pre-trial fact-finding services that the individual provides.”  It found that compensation implicates DR 7-109(C) only “[i]f, and when, the individual also becomes a witness.”  See also Mary C. Daly, “The Shoals to Avoid When Paying Potential Witnesses,” N.Y. Professional Responsibility Reporter 1 (July 2003); Bruce A. Green, There But for Fortune: Real-Life vs. Fictional “Case Studies” in Legal Ethics, 64 Fordham L. Rev. 977, 982 & n.35 (2000); Nancy Kilson & Sari Gabay Rafly, “Paying a Fact Witness for Time Needed To Prepare and Testify,” N.Y.L.J., Oct. 14, 2003, p. 6.  
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